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This Changes Everything!

The federal government has recently taken several 
actions that have significantly increased the risk to 
health care providers under a wide variety of fraud 
and abuse laws.  For the most part, these actions 
have been taken without passage of any new laws 
by Congress.  Rather, the Department of Health 
and Human Services (HHS)  and other federal 
agencies have acted through new regulations and by 
proclamation of federal enforcement policy.

This edition of Ruder Ware Health Care covers a 
number of notable developments that significantly 
increase legal exposure to health care providers and 
individuals involved in the health care industry.  We 
believe these developments greatly increase the 
stakes and make it more important than ever for 
the health care industry to focus on their systematic 
compliance efforts.

Feds Substantially Raise the Stakes of Compliance
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Penalties for Civil Penalties are Greatly Increased

Game Changing 
Developments

•	 Focus on individual 
wrongdoing

•	 Increased federal 
penalties

•	 Mandatory compliance 
programs

•	 Stepped up 
enforcement

•	 60-day repayment rule

The Department of Health and Human Services (HHS) recently issued new regulations 
making inflation adjustments to maximum civil monetary penalties for the various 
authorities under HHS’ jurisdiction. The increases in civil penalties were implemented 
under the authority granted in the Federal Civil Penalties Inflation Adjustment Act 
Improvements Act of 2015.  The increase in penalties is just one of the factors covered 
in this newsletter that greatly increases the exposure of health care providers under 
fraud and abuse laws.

On its face, this appears to be a fairly common exercise to adjust penalties for inflation.  
The problem is that many of the applicable penalties have not been adjusted for 
many years (sometimes even decades) and the new penalty amounts have increased 
significantly.  In some cases, penalties have nearly doubled because of the length of 
time that has passed since enaction or the last penalty adjustment.  



The Department of Justice (DOJ) recently integrated a new policy of focusing on individual wrongdoing into its manual 
for federal prosecutors.   This step makes operational the memorandum, authored by Sally Quillian Yates in September 
2015, that laid out a new approach to investigations of corporate misconduct increasing focus on seeking accountability 
from the individuals who perpetrate wrongdoing.  This memorandum has become commonly referred to as the Yates 
Memo. The update to the prosecutor’s manual signifies that the DOJ is serious 
about renewed focus on individual liability.  We will begin to see an impact as 
the policy is made operational and is integrated into the prosecutorial decision 
making process.

The Yates Memo directs federal prosecutors, as well as civil attorneys 
investigating corporate wrongdoing, to maintain a focus on responsible 
individuals, recognizing that holding them accountable is an important part of 
protecting the public in the long term.  In fact, prosecutors are directed to first 
look at potential individual wrongdoing when investigating a case.

The new federal policy applies to all federal criminal and civil prosecutions in all industries.  The health care industry is 
one of the main areas where the new policy will have a major impact.  The Yates Memorandum and the shift in federal 
prosecutorial policy is one of the major steps taken by the federal government that greatly increases fraud and abuse risk 
to health care providers.  The new policy requires companies to investigate individual wrongdoing and report it to the 
government in order to receive government cooperation credit.

We are covering the Yates Memo in more detail on our Health Care Blog.  We are also actively counseling our clients 
regarding adjustments to their compliance programs and operations that will reduce risk in light of this new policy.
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Increased Focus on Individual Wrongdoing in Federal Investigation and Prosecutions

The Yates Memo reflects a 
significant shift in federal policy 

that greatly impacts all health care 
providers.  This is a “board worthy” 

issue that requires action to be 
taken immediately.
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Primary Elements of the Yates Memorandum

• Prosecutors are required to focus on 
individual wrongdoing.

• Individuals are not released when corporate 
cases are settled.

• Corporations must investigate and disclose 
information on individual wrongdoing to get 
cooperation credit.

• Corporate resolution requires a clear plan 
for addressing individual wrongdoing.

• Civil and criminal prosecutors are required 
to coordinate.

• Civil liability imposed on individuals even if 
they are not able to pay.

• Federal agents are held accountable for any 
failure to comply with this policy.
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Historically, compliance and human resources departments have operated relatively autonomously.  A number of 
factors have evolved over recent years that could blur the lines between these two critical areas and necessitate 
higher levels of coordination.  Compliance policies and employment policies must be consistent.  Additionally, 
higher levels of operational coordination is required to assure compliance risk is reduced.

The federal policy represented by the Yates Memorandum necessitates a 
reexamination of how compliance and HR inter-relate; particularly when 
employees may be the focus of individual wrongdoing for compliance-
related problems.  Focus on individual wrongdoing from a compliance 
standpoint necessarily implicates the human resources process.  
Compliance corrective action often includes aspects of employee 
discipline.  Compliance investigations and employee interviews can also 
have human resources implications.

What seems to be a common employment issue can have numerous potential compliance issues wrapped in.  
An employee who is being disciplined for failure to adequately perform could be relevant to identifying potential 
compliance issues or even to an ongoing compliance investigation.  For example, HR might be addressing a 
failure of an employee involved in the billing process to comply with attendance policies.  At the same time, 
compliance may be independently investigating billing discrepancies.  There are numerous ways that we could 
imagine one being related to another.

This illustrates the need for HR and compliance to work together closely on a consistent basis.  Sometimes the 
inter-relationship of roles will not be obvious from one perspective.  Collaboration will positively impact both 
compliance and HR processes.

Perhaps the most critical area requiring collaboration between HR and compliance occurs when there is an 
internal compliance investigation.  HR decisions relating to potential individual subjects require involvement by 
compliance; even if the HR issue does not directly relate to the subject matter of the investigation.  Whenever 
a compliance issue is present there are additional risks inherent when HR decisions are made.  Even unrelated 
matters can create whistleblower claims or otherwise impact compliance.

From a risk mitigation standpoint, the inter-relationship between HR and compliance should be codified in 
policy.  A policy that mandates coordination provides guidance regarding the working relationship and creates 
standards from which compliance can be measured.

Impact of Yates on Human Resources

What seems to be a 
common employment 

issue can have numerous 
potential compliance 

issues wrapped in.



Required Changes to Compliance Programs

The Yates Memorandum is another bold step by the federal government in its move toward focusing on individual liability 
for health care fraud.  From the perspective of the health care provider, the Yates Memorandum necessitates a fresh 
look at the compliance program to assure it is operating effectively and to assure adjustments are made to compliance 
operations to comply with new federal policy.

Some steps that should be taken to respond to the changes in federal policy include:  

• An effectiveness review of compliance efforts to assure the program is actively operating to detect and address 
specific risk areas.

• Adjustment and enhancement of the process used to conduct internal investigations of potential compliance 
issues.

• Create an initial triage step in the investigation processes identifying potential individual wrongdoing.
• Standardize investigation process and reporting to assure a systematic and consistent process is followed.
• Require identification of potential individual subjects and assure investigations reach a reasonable conclusion 

regarding potential individual wrongdoing for each subject.
• Create standards for investigation reports and assure applicable staff are properly trained on investigation 

processes.
• Address issues relating to attorney/client privilege and create a process and standards to identify when counsel 

should lead the investigation.
• Create specific requirements for employee interviews that assure preservation of evidence.  Formalize use of 

Upjohn Warnings and other investigation requirements.

Focus on Internal Investigations

The policy reflected in the Yates Memorandum will require 
companies to put more focus on how they conduct internal 
investigations when potential wrongdoing is detected.  A company 
must take reasonable investigative steps to identify individual 
culpability and must be prepared to disclose information 
about individual wrongdoing to the federal government.  
This information cannot be tainted or compromised.  If the 
government cannot use the information, there is a risk that 
corporate cooperation credit will not be available to mitigate 
corporate risk.

The end result is that companies must assure systematic 
approaches are applied to internal investigations.  All potentially 
culpable individuals should be identified and the investigation 
should be taken to a conclusion with respect to each potential 
subject.  In order to assure favorable results, the investigation 
process should be reviewed and detailed in advance.  Monitoring 
should take place to assure uniform process is consistently 
followed.  
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Tips for Internal Investigations:

• Identify all potential issues
• Identify legal and policy standards
• Identify potential individual subjects
• Conduct systematic investigations
• Create written investigation plan
• Create detailed investigation report
• Verify all facts
• Reach conclusion on all identified subjects
• Be aware - report may go to prosecutors
• Maintain privilege where necessary
• Give proper warnings to employees



Upjohn Warnings have become critical to internal 
investigations.  An Upjohn Warning is like a corporate 
Miranda Warning.  A proper Upjohn  Warning informs 
an employee who is being interviewed that the attorney 
represents the company and not the individual.  Any 
information received during the interview is privileged 
to the company and not the employee who is being 
interviewed.  The company has the right to waive the 
privilege and disclose the contents of the interview, even 
to prosecutors.

It is critical that an experienced attorney conduct 
interviews where privilege is to be maintained.  Failure to 
provide a proper Upjohn Warning can be devastating to 
a case and can expose the company to potential liability.

If a proper Upjohn Warning is not given, the employee 
being interviewed might reasonably believe that 
information provided to the attorney is privileged to 
the employee.  Company lawyers deal with individual 
members of management all the time and the employee 
might believe that the lawyer protects the employee’s 
interests.  

The problem arises when the company decides to 
release information that is obtained in an employee 
interview with prosecutors.  Cooperation can result in 
credit to the company and can mitigate potential liability 
for corporate wrongdoing.  An employee who has not 
received a proper Upjohn Warning might assert the 
information is privileged to them.  This assertion may or 
may not be successful in the end.  Until it is resolved, the 
company may be denied cooperation credit, significantly 
changing the process of the case and potentially exposing 
the company to increased risk.  

What is an Upjohn Warning?

Importance of “Upjohn” Warnings

An Upjohn warning is basically a corporate Miranda 
warning that is used when questioning employees 
as part of an internal investigation.  Employees are 
warned that any privilege belongs to the company 
and that counsel represents the company and not the 
employee.  Upjohn warnings are used to help assure 
that evidence obtained through employee interviews 
remains privileged and is not tainted with potential 
illegitimacy.
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The 60-Day Repayment Rule - “Innocent” False 
Claims
False Claims can happen to any provider.  Under recently enacted 
federal law, a provider is obligated to return overpayments to 
the federal government within 60 days following identification.  
Failure to repay the overpayment within 60 days makes the 
overpayment a False Claim.  False Claims Act penalties can 
easily turn a relatively small and manageable overpayment into 
a potentially business ending event.  Penalties under the FCA 
are three times the overpayment plus up to $21,563/claim.  The 
per claim penalty is significant in an industry where numerous 
claims are made each day.

Potential FCA penalties create a strong incentive for providers 
to repay identified overpayments promptly.  The problem is 
that an overpayment does not have to be “actually identified” 
to be considered “identified” under the “False Claims Act.”  
Identification can be imputed to a provider if reasonable 
steps are not taken to discover a potential overpayment.  The 
standard is not whether a provider actually knows about an 
overpayment, but whether they should know.  

The government does not stop the inquiry if it is evident the 
provider had no knowledge the overpayment existed.  Even 
if repayment is made within 60 days of obtaining knowledge, 
the government can still apply FCA penalties if they believe the 
provider should have known about the overpayment earlier.  
This is why providers need to actively look for problems as part 
of an ongoing compliance program. 

What is the Solution to Reduce FCA Risk?

1. Identify areas that present potential risk of 
overpayment.

2. Self audit those areas to help proactively identify 
overpayments.

3. Promptly repay identified overpayments.
4. Consider with legal counsel whether self 

disclosure is appropriate.
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- Feds Substantially Raise the Stakes ..., continued From page 1- 

Few providers think of themselves as committing Fraud 
and Abuse.  Many will be tempted to read past these 
developments and write them off as not applicable to 
their activities.  That would be a huge mistake.  These laws 
are directed at “fraud” and “abuse.”  The government’s 
definition of “abuse” is very broad.  An article in this 
newsletter describes how a simple mistake can turn into 
“abuse” and even “fraud” if it is not handled properly.  
Additionally, providers rely on staff to perform many of the 
business activities that carry potential penalties.  In fact, 
one major development involves more focus on individual 
wrongdoing by prosecutors and those that are responsible 
for enforcing civil penalty laws.  Even if you feel pretty 
good about how you do business, you are not immune 
from potential governmental scrutiny.  With the Federal 
government making an 800% return on their investment 
pursuing fraud and abuse issues, many well-intentioned 
providers will be swept under the microscope.

Just some of the significant developments impacting fraud 
and abuse risk include a new federal prosecution policy 
focusing on individual liability for wrongdoing, substantial 
increases in virtually all civil penalties, and expansion of 
False Claims Act remedies, often for simple overpayments.

At Ruder Ware, we routinely deal with fraud and abuse 
issues.  We help providers who get caught up in fraud and 
abuse problems.  More importantly, we proactively work 
with our health care clients to prevent these problems 
before they occur.  When problems are detected, we work 
to develop and implement strategies to mitigate potential 
exposure.

In part, we want our clients and potential clients to develop 
a sense of urgency about the developments covered in 
this issue.  At the same time, we hope that you use this 
information to constructively enhance your systems and 
processes to mitigate your own compliance risk.  We can 
certainly help you take the steps necessary to mitigate risk 
and help you sleep better at night.

- Penalties for Civil Penalties ...,  continued From Page 1- 

No. of Claims 200
Per Claim Amount $100
Overpayment $20,000
3x Overpayment $60,000
Per Claim Penalty (Old) 200 x $11,000 = $2,200,000
Per Claim Penalty (New) 200 x $21, 563 = $4,312,600

The end result of the penalty increase is that 
providers have a lot more exposure and upside risk if 
their activity is found to violate the False Claims Act.  
Higher penalty exposure creates more of an incentive 
for providers to self disclose and repay, even in cases 

where the obligation is uncertain.

False Claim Damages Over 
200 Claims/Day @ $100/Claim

Actual 
overpayment 

$20, 000

False Claims Act 
Liability 

(Old Law)
$2,200,000

False Claims Act 
Liability (New Law)

$4,372,600

For example, per claim penalties under the Federal False 
Claims Act have increased from a maximum of $11,000 to 
$21,563.

The old maximum penalty already resulted in astronomical 
penalty calculations in the health care industry where 
multiple claims are submitted daily.  The new penalties, 
when coupled with triple damages, can easily double the 
applicable penalties.

The False Claims calculation for 200 claims at $100/claim has 
increased by over $2.2 million as a result of the increased 
penalties.



© 2017 Ruder Ware, L.L.S.C. Accurate reproduction with acknowledgment granted. All rights reserved.  This document provides information of a 
general nature regarding legislative or other legal developments. None of the information contained herein is intended as legal advice or opinion 
relative to specific matters, facts, situations, or issues, and additional facts and information or future developments may affect the subjects 
addressed.
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Ruder Ware’s Health Care Focus Team represents clients locally and from across the country in the highly regulated health 
care industry.

About Ruder Ware’s Health Care Practice
Ruder Ware’s health care practice includes representation of providers in 
compliance issues.  Ruder Ware knows the health care industry.  Health care 
providers have become the target for governmental enforcement agencies 
who realize an eight times multiple return on resources that are devoted 
to fraud and abuse enforcement.  This has resulted in highly aggressive 
government enforcement activities that often involve well-intentioned 
health care providers.  Federal and state laws have also created incentives 
for whistleblowers to bring suit to collect on perceived fraud.

Ruder Ware works with health care clients to proactively reduce regulatory 
exposure before it grows into more difficult enforcement actions.  When compliance deficits are discovered, Ruder Ware 
can assist providers to correct identified issues and take proper action to reduce risk and interact with government 
regulators where appropriate.

Ruder Ware can also represent clients who become targets of regulatory enforcement actions such as deficiency actions, 
fraud and abuse, investigations and civil monetary actions.  

We can help you assess risks associated with discovered compliance infractions and determine the appropriate course of 
action to correct the situation with the least possible risk exposure.  When appropriate, we can assist providers who wish 
to self-disclose potential violations to state and/or federal enforcement agencies.  

Matters covered by health care compliance practice
• Compliance program development operation
• Compliance program effectiveness review
• Assessment and identification of compliance risk
• Creation of compliance work plans
• Internal investigations and compliance audits
• Corrective action plans
• Government regulatory enforcement and investigations
• Repayment of overpayments
• Stark Law self disclosure
• CMP self disclosure
• Deficiency citation appeals
• General health care regulatory advice



 

John Fisher is an experienced health care and compliance attorney who has practiced  almost exclusively 
in the health care industry for over 20 years. John has significant knowledge of a broad range of 
regulations that impact health care compliance.  John actively works with health care clients in the 
creation and operation of compliance programs.  He has experience in assisting clients to make self-
disclosure and repayment decisions and has prepared and submitted self-disclosures to state and federal 
authorities.  John has conducted internal compliance audits, effectiveness reviews and investigations 
and has assisted providers in creating corrective actions.

John Fisher, CHC, CCEP
Health Care Focus Team Co-Chair

Matt Rowe is a seasoned corporate and transactional attorney with significant experience in the health 
care industry.  Matt has represented a variety of clients in the health care industry in transactional 
matters such as mergers and acquisitions, reorganizations, joint ventures, lending transactions and 
securities offerings.

Matt Rowe
Health Care Focus Team Co-Chair

Shaughnessy Murphy is a business and legislative attorney who assists our health care providers on a 
variety of matters.  Prior to joining Ruder Ware, Shaughnessy served as a senior leadership aide in the 
U.S. House of Representatives and was recognized on Roll Call’s “Fabulous 50” list of most influential 
Congressional staffers.  Drawing on his business and legislative experience, Shaughnessy provides 
strategic guidance to the firm’s health care clients dealing with federal and state legislative and regulatory 
processes.

Shaughnessy Murphy
Mary Ellen assists employers in the health care industry (both for profit and non-profit) in their sponsorship 
of all forms of employee benefit plans as well as compensation planning.  This includes extensive 
experience in employee benefit plan selection and design, as well as plan drafting and implementation, 
whether qualified or non-qualified retirement plans, flexible benefit plans, or welfare benefit plans.  
For non-profit employers, she has experience with the design and operation of Code Section 403(b) 
plans, compliance with the rules limiting contributions, and correction of Code Section 403(b) plan 
defects.  Mary Ellen also has extensive experience with the drafting and design of nonqualified deferred 
compensation plans under Code Section 457 (both eligible and ineligible plans), including dealing with 
the interaction of Code Section 409A with Code Section 457(f).

Mary Ellen Schill
Emilu advises health care clients on a variety of business matters and provides support to our health 
care law, compliance, and regulatory practice.  Emilu is knowledgeable on the impact of a variety of 
health care regulations, such as the Anti-kickback Statute and Stark Law on the operations of health care 
providers.

Emilu Starck

Health Care Focus Team


