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A Federal Whistleblower that was recently settled in the 

United States District Court for the Middle District of 

Tennessee illustrates the difficult issues involved in 

structuring ambulatory surgery center (“ASC”) investments.  

Specifically, the case demonstrates how investment terms 

that are intended to assure compliance with the safe harbor 

regulations under the Medicare Anti-Kickback Statute (42 

U.S.C. § 1320a-7b(a)-(b)) can create evidence of non-

compliance if the initial terms of the offering relate, in whole 

or in part, to the volume or value of expected referrals from 

the investor in the ASC venture.  

 

The Tennessee case was brought by a private whistleblower 

against Meridian Surgical Partners, LLC, a Tennessee 

company that controls and operates a number of surgery 

centers throughout the United States.  The suit was filed 

against Meridian and various local ASC operating entities 

that are owned by Meridian together with individual 

physician investors. 

 

The crux of the case alleged that Meridian offered referring physicians the opportunity to invest 

in the local ASC operating entities at less than fair market value.  The end result was that the 

investing physicians were paid an extremely high rate of return on their investment.  The 

complaint alleged that the low acquisition price, together with the high rate of investment return, 

amounted to remuneration that was intended to induce referrals in violation of the Federal 

Anti-Kickback Statute.   

 

The original and amended complaint that was filed in the case recites facts that are specific to 

each local operating organization.  In general, the complaint alleged that Meridian purchased its 

ownership in the local ASC entities based on a very high initial valuation.  For example, the 

purchase price that was paid by Meridian for one of the local operating entities was based on an 

eight times multiple of annual earnings.   
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Following acquisitions of controlling interest in the ASC, Meridian sold minority interests in the 

local ASC entities to physicians who referred to and performed procedures in the local surgery 

center.  The ownership interests were sold to the referring physicians at a significantly lower 

value than Meridian paid for its controlling interest.  For example, in one case, Meridian 

purchased ownership interest for $96,000 per 1% ownership in the ASC.  The physicians were 

later sold minority interests at a price that equated to 

around $26,000 for each 1% ownership interest.  The 

differential valuation was a bad fact for Meridian.  

The price that was initially paid by Meridian was 

extremely high, reflected an 8x multiple.  Industry 

standard valuation is probably more in the range of a 

3-5x multiple for a controlling interest in an 

ambulatory surgery center.  This created an internal 

contrast with the much lower value that was paid by 

physicians, who happened to be utilizers and referral 

sources of the surgery center. 

 

In terms of investment return, the referring 

physicians received an approximately 26% annual 

return in contrast to Meridian’s annual return of 

around 6%.  The lower valuation and higher return 

paid to referring physicians came together to make it appear that Meridian was compensating 

referring physicians for their referrals to the local ASCs.   

 

It appears from the original and amended complaints in the case, that the individual operating 

entities included many of the restrictions that are normally included in ASC investment 

structures so that physician investment complies with applicable safe harbors under the Medicare 

Anti-kickback Statute.  As in most ASC investment structures, the organizers appear to have 

attempted to comply with most of the safe harbor requirements.  Many of the safe harbor 

requirements actually require referring physicians who invest in an ambulatory surgery center to 

have certain ties and meet referral requirements in order to demonstrate that they use the surgery 

center as an extension of their medical practices.  For example, investing physicians are 

generally required to meet the 1/3 tests (in multi-specialty ASCs) in order to demonstrate that 

they perform surgeries as a significant part of their practice and that they use the ambulatory 

surgery center in which they invest to perform a significant percentage of those surgeries.  Most 

ASC investments also require the investor’s primary medical practice to be located within a 

certain distance of the surgery center and frequently prohibit investment in competing facilities. 

 

When reviewed from the perspective of safe harbor qualifications, these types of restrictions 

make perfectly good sense.  In the Meridian case, the fact that investment opportunity was 

offered to physicians who were referral sources based on more favorable valuation terms, made 

the safe harbors unavailable to mitigate risk under the Anti-kickback statute.  Once that occurred, 

the various restrictions that were imposed on referring physicians in order to solidify safe harbor 

compliance were turned on their head and became indicators that referrals to the surgery center 

Investment interests in ASCs 

cannot be offered to referring 

physicians based on the volume 

or value of expected referrals.  If 

this initial requirement is 

violated, other restrictions that 

are intended to comply with 

safe harbor requirements will 

be viewed as referral 

requirements. 
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were mandated in exchange for the more favorable investment terms.  Thus, provisions that were 

intended to comply with safe harbors, became evidence that the Anti-Kickback Statute had been 

violated.  

 

The end result was that Meridian entered a settlement agreement in the first week of September, 

2014 in which it agreed to pay over $3.3 million to settle a whistleblower claim that had been 

brought by a former administrator of one of the local surgery centers.  Meridian also agreed to 

pay $1.8 million in statutory attorney fees, expenses, and other costs.  Altogether, Meridian 

agreed to pay over $5 million.  This does not include Meridian’s own attorney fees and costs of 

defending the action.  The Whistleblower collected a large portion of that recovery. 

 

What does this mean for other surgery centers?  Some may say that there was no new law made 

in this case because there was no interpretive decision issued by a court.  On one hand, that 

position is true.  Each of the safe harbors for ambulatory surgery centers contain a threshold 

standard that prohibits the terms of investment from being offered to investors in a manner that 

relates to the previous or expected volume of referrals, services furnished, or amount of business 

otherwise generated from an investor to the ambulatory surgery center.  As indicated in the 

Meridian settlement, if the investment terms are related to referrals volume, none of the other 

safe harbor requirements are relevant from a safe harbor compliance standpoint.  In fact, the very 

standards that are based on safe harbor requirements, immediately become evidence of referral 

requirements if differential valuation is used to set the terms of investment. 

 

The Meridian case is just another example of how these cases can be brought forward.  The 

whistleblower in this case was a former administrator of one of the facilities who found himself 

with a huge payday at the conclusion of this case.  In fact, if you look around you, you will see 

perhaps one of the largest sources of information regarding compliance infractions, your 

employees and co-owners. 

 

For more information regarding this case, issues relating to ambulatory surgery 

center structure and operation, or other health care legal issues, you may 

contact John H. Fisher, CHC, CCEP at Ruder Ware through the contact 

information on this site. 

 

John H. Fisher, CHC, CCEP is a health care attorney at the Ruder Ware law 

firm.  He has been involved in the creation and representation of provider 

networks since the early 1990s. John has followed legal issues impacting 

provider groups for over 25 years.  As such, he is knowledgeable on the current legal standards 

as well as the historic perspective that is often relevant to an appropriate analysis.  He is 

currently involved advising providers and their counsel on the development of clinically 

integrated provider groups in various locations around the country. 

 

 


