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The Patient  Protection and Affordable Care Act (PPACA) added a number of tools 
to the government’s fraud fighting arsenal.  One of those tools is found in PPACA 
Section 6402 and requires providers to repay any overpayments to government 
health programs within 60 days of identification.  Like most “anti-fraud” provisions 
that the government has implemented, the 60-day repayment rule presents risk 
to even the most honest provider and represents yet another statement to the 
provider community that the federal government expects them to adopt effective 
compliance programs tailored toward self detecting.

Newly issued proposed regulations implementing the 60-day repayment rule make 
the government’s objectives absolutely clear.  These regulations broadly define 
when a provider is deemed to have “identified” an overpayment.  Identification is 
not limited to cases where there is actual knowledge that an overpayment exists.  
Rather, a provider will be deemed to have “identified” an overpayment if the 
provider acts in reckless disregard or deliberate ignorance of the overpayment.  
The Center for Medicare and Medicaid Services (CMS) makes it clear that their 
approach “gives providers and suppliers an incentive to exercise reasonable 
diligence to determine whether an overpayment exists.”  CMS adds that “without 
such a definition, some providers and suppliers might avoid performing activities 

The 60-Day Repayment Rule and False Claims Act - Providers 
Get Another Push Into Proactive Compliance
By:  John Fisher, CHC

 May 2012Ruder Ware Health Care

As the meaningful use deadline approaches, many providers are scrambling 
to implement electronic health records (EHR).  The agreements surrounding 
licensing, implementation, and support of EHR systems are some of the most 
important agreements that a health care provider will enter.  Unfortunately, 
many smaller providers put little effort into negotiating terms that help assure 
that the product functions like it is supposed to and that the implementation 
takes place in a timely and efficient manner.

With the Approach of Meaningful Use Deadlines, EHR Issues 
Come Front and Center
By:  Health Care Focus Team
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- 60-day Repayment ..., continued From page 1- 

False Claim Damages Over One-Year Period
Two Claims/Day @ $200/Claim

to determine whether an overpayment exists, such as self-audits, compliance checks and other additional research.”  
In short, the CMS is affirmatively stating that providers need to adopt either an ongoing program to detect potential 
overpayments and other compliance problems or risk being subject to the penalties for failing to repay amounts that 
would have been detected if an effective compliance and auditing plan were in place.

A closer look at the penalties for failing to make repayment within 60 days of identification brings into focus the importance 
of operating a compliance program.  Failure to meet the 60-day repayment deadline makes all “identified” payments a 
False Claim under the Federal False Claims Act.  Penalties under the False Claims Act include triple the amount of the 
repayment, plus up to $11,000 per claim.  Calculations of liability quickly add up, especially where they result from a 
systematic billing error that goes undiscovered for a long period of time.  If CMS determines that the overpayment should 
have been discovered through a compliance and audit plan, the statute permits them to be rather Draconian in their 
assessment of damages.  To make matters worse, proposed regulations permit the government to “look back” for up to 
10 years.

To reduce the risk of exposure to False Claims Act liability, providers should adopt compliance and audit programs that 
are tailored to the nature and size of their business.  There is no “one size fits all” when it comes to compliance.  Larger 

organizations such as hospitals and health systems, should have robust compliance programs 
covering their entire operations.  Compliance should be under the auspices of a compliance 
officer who has a direct reporting relationship to the board of directors.  It is normally 
recommended that the compliance officer not report to legal counsel or the CFO.

Smaller organizations, such as small physician groups, can adopt an appropriately scaled 
compliance plan.  A “compliance responsible” individual can be appointed.  Audits can cover 
billing issues and other risk areas that are unique to the practice.  It is important that the 
compliance program be appropriately scaled and focused on the critical risk areas of the 
specific provider.  Too narrow of coverage creates risk that typical problems are not detected 
and corrected.  Too broad of coverage makes it impossible to fulfill the plan and creates a 
road map of what is not being done.

Lincoln’s Law Applied to Health Care Providers
By:  John Fisher, CHC
• The False Claims Act was passed during the Civil War to focus on 

war profiteering.  It was expanded in the 1980s during the defense 
department acquisition scandals.

• Penalties include triple damages plus up to $11,000 per claim.  Qui 
Tam suits (also known as whistle-blower suits) may also be brought by 
private parties.

• In health care, where numerous claims are submitted daily, penalties 
become astronomical.  

• For example, if a billing error occurs on average twice per day and the 
error results in an overpayment of $200 per claim.  Over one year, the 
FCA damages equal*:

365 days x $200  x 2 = $146,000
Triple damages = $438,000
365 x 2 = 730 Number of Claims
730 x $11,000 = $8,030,000
$8,030,000 + $438,000 = $8,468,000 False Claims Act Liability 
per year
Up to 10 year “look back” = $84,680,000

Actual 
overpayment 

$146, 000

False Claims Act 
Liability

$8.5 million

Page - 2

*calculations indicate maximum penalties under the FCA
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- EHR Issues Come Front and Center,  continued From Page 1- 

We routinely become involved in the negotiation of EHR 
agreements.  Some of the important issues that we address 
include:

1. Creating an appropriate project milestone system to 
assure timely project flow.

2. Coordination between vendors in multi-application 
systems.

3. Requiring that functional specifications are well-defined.
4. Assuring compliance with HIPAA and state laws, 

particularly with respect to data conversion.
5. Negotiating warranties, including meaningful use 

warranties.
6. Protecting against “runaway” implementation and 

support costs.

The agreements relative to EHR implementation can be very 
complex.  Each vendor has their own license form and it can be 
overwhelming to work through the issues to determine how to 
best protect the interest of the provider.  Our experience in these 
issues will be a valuable resource to any provider addressing EHR 
implementation issues.

The Health and Human Services Office for Civil Rights (OCR) recently announced that it has settled a case involving HIPAA 
violations with a surgical physician practice in Arizona.  The group 
paid $100,000 to settle claims that it had violated HIPAA’s privacy 
and security rules by posting clinical and surgical appointments 
on a publicly accessible Internet calendar.  Unfortunately for the 
physician practice, the blatant security breach relating to the 
unsecured online calendar triggered a broader investigation into 
the surgery group’s HIPAA practices which revealed, according to an 
HHS news release, “multi-year” and “continuing” failures to comply 
with HIPAA privacy and security rules including:

• Failure to implement policies and procedures to safeguard 
patient information;

• Failure to document employee training on HIPAA issues;
• Failure to identify a security official or conduct a risk 

analysis; and
• Failure to have the Internet calendar and e-mail provider 

sign a Business Associates Agreement

This settlement illustrates how physician practices can come under scrutiny for HIPAA violations.  In this case, the online 
data breach provided an open door for the OCR to review the group’s compliance with all of HIPAA’s privacy and security 
rules.  

Where There’s Smoke, There’s Often Fire:  Surgery Group Settles with HHS Over HIPAA 
Security Breach
By:  Mary Ellen Schill

It is important that providers review their HIPAA 
compliance effort.  The HITECH Act imposed stiffer 
penalties and increased compliance obligations.  
Recent actions by government regulators signal a 
new focus on HIPAA enforcement.

• $4.3 million fine imposed on Cignet Health 
Center in Maryland (2009)

• $1 million settlement by Mass General (2011)
• $865,500 settlement by UCLA Health System 

(2011)
• A new audit pilot program started by OCR 

(2012)
• $1.5 million settlement by Blue Cross Blue 

Shield of Tennessee (2012)
• $100,000 settlement by a surgery group in 

Arizona (2012)

CMS now has the authority to suspend further payments 
to a provider following receipt of any “credible allegation 
of fraud.”  Allegations are deemed to be credible when 
they have an “indication of reliability.”  The allegation can 
come from a number of possible sources, such as employee 
complaints, whistle-blower claims, provider audits, false 
claims allegations, or virtually any other source as long as 
CMS deems the allegation to be credible.  The suspension of 
payment may last up to 18 months or longer if a referral is 
made for further administrative action.

Suspension of payment is an extremely Draconic remedy 
which can threaten the financial existence of some 
providers.  The remedy is available even before there is 
solid proof that fraud has been committed.  The possibility 
of having payment suspended is yet another reason 
for providers of all types to adopt sensible, scalable 
compliance programs.  An effective compliance program 
is the provider’s best proactive defense to the potentially 
devastating impact of having payment suspended.     

Payment Suspension – Moving Away from Pay 
and Chase
By:  John Fisher, CHC

Page - 3
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Transitions
By:  Joe Mella

This column kicks off a series on practice 
transition issues facing health care practices of 
all sizes.  Health care practices are undergoing 
profound changes in the way they are owned 
and operated.  While this change is not new, it 
has been accelerating at an amazing clip over the 
past decade.  Contemplated change as a result 
of federally mandated changes to the scope of 
coverage and reimbursements for services will 
add even more fuel to the fire of change.

As part of our mission to provide our readers 
with coverage of legal issues in this fast 
changing environment, we will focus our 
efforts on a discussion of topics that generally 
fall into the category of “practice transitions.”    
Specifically, we will focus on practice transitions 
for our readers who may practice in small to 
medium-sized independent practice groups.  
Why this focus?  As we observe the health care 
industry in our region, we see that while many 
of the service providers still utilize traditional 
practice structure, we anticipate that there will 
be changes.  Change will come in the form of 
senior practitioner retirements (or reluctance to 
retire), particularly as the so-called baby boomer 
generation is reaching typical retirement age,  
practice consolidations and affiliations, and 
practitioner replacements.

In each issue we will focus on a particular aspect 
of one of these transitions by providing the 
reader with general guidance on what to expect 
and what to watch out for to avoid the costly 
mistakes that can frustrate goals and plans.

In our next issue, we will spend some time 
discussing legal concerns facing the independent 
practitioner when planning the sale of his or her 
practice.  In subsequent issues, we will address 
other areas, such as legal issue management 
when hiring new practitioners as part of a 
practice retirement strategy, as well as issues 
facing practitioners when practice ownership 
consolidation may be on the horizon.

We will provide useful tips on these matters so 
that you will be better prepared to tackle them 
when the time comes.  Until next time, be safe 
and be smart.  
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t If you ask the IT officer from a hospital or health care provider 

what keeps them staring at the ceiling at night, they might 
very well describe some of the legal compliance risks that are 
created by mobile devices.  Technology is becoming smaller 
and more portable.  Yet, the same level of protection of 
protected health information must be afforded on an iPhone 
the size of your hand as is provided on desktop computers 
with a “hard” connection to the network.  Access to mobile 
devices is much easier, and physical security is much more 
difficult because the risk of losing a device is much greater on 
a mobile device.  To compound the problem, while desktops 
and even laptops may tend to be provided by the employer, 
the proliferation of “bring your own device” policies means 
mobile devices are often owned by the individual.  This 
presents additional risk that data may be released when the 
employee leaves employment or trades in the mobile device.

On the other hand, the use of mobile devices can greatly 
increase access and decision making and can be of great 
benefit from both a business and patient care standpoint.  
Health care providers should proceed cautiously before 
permitting access to protected health information by mobile 
devices.  Adequate security protection must be put in place 
to avoid data breaches.  Many providers require employees 
to “sync” to a secure site before accessing protected health 
information.  This creates some, but not perfect, protection.  
A mobile device can still be easily transported, lost, or 
misplaced exposing information to potential unwanted 
access.

Some steps that providers should weigh when considering 
whether to access business information using mobile devices 
include:

• Strong policies and procedures covering mobile 
device security

• Encryption of “at-rest” data
• Strong device password control
• Use of mobile device management solutions
• Educate users on proper use and security of mobile 

applications  

Smart Phone and Mobile Device Security 
in Health Care
By:  Mary Ellen Schill
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Steve Anderson’s entire career has been devoted 
to litigating cases, defending his clients.  His 
defense experience is extensive and includes 
defending physicians, hospitals and health care 
corporations in medical malpractice cases. He 
represents clients in state courts, federal courts, 
and the United States Tax Court. In addition, 
Steve acts as an advisor to avoid litigation 
where possible, often utilizing alternative dispute 
resolution techniques such as arbitration and 
mediation.  

Patrick J. Bodden
pbodden@ruderware.com

Patrick Bodden divides his practice between business 
and personal planning.  He was recently involved in 
drafting surgical services, physician recruitment, and 
lease agreements for an arrangement between an 
independent clinic and a hospital.  Patrick has provided 
counseling on forming a group purchasing organization 
along with the participation and vendor agreements.  
In addition, he assisted an independent clinic with 
the exploration of acquiring a physician’s practice.  
From these experiences, he has gained an extensive, 
working knowledge of the Stark Law and Anti-Kickback 
Law.

Dean Dietrich 
ddietrich@ruderware.com

Dean Dietrich has gained valuable knowledge 
of the health care industry through his own 
service on the governing body for a health care 
organization.  With this background, he provides 
insightful counsel to health care organizations on 
governance issues.  Dean has also represented 
health care organizations in collective bargaining 
issues in addition to advising organizations on 
their executive contracts and compensation.  
He also counsels providers on all aspects of 
employment-related matters.

John H. Fisher, CHC
jfisher@ruderware.com

John Fisher is an experienced health care attorney who 
has practiced extensively in the health care industry 
providing counsel to a wide variety of health care 
providers. John has counseled health care clients, 
including hospitals, physicians, and health systems on 
health care regulatory compliance, contracts, mergers 
and acquisitions, joint ventures, recruitment and 
compensation issues, integrated network development, 
and Medicare and Medicaid reimbursement.   John is 
knowledgeable on the laws and regulations that affect 
financial relationships between health care providers 
including the Stark Law, Anti-kickback Statute and 
safe harbor regulations, fraud and abuse, antitrust and 
exempt organization tax issues.

Joseph M. Mella
jmella@ruderware.com

Joe Mella advises health care organizations on 
single owner and multi-owner health care practice 
acquisitions and divestitures.  He further assists 
health care practitioners on the legal aspects of 
facility acquisition, development, and sales.  As a 
business attorney, Joe has extensive experience 
managing complicated transactions and is a 
great resource when providing counsel to health 
care practitioners and organizations on general 
corporate matters and governance, as well as 
practice organizational structures.  A particular 
focus is working with health care practitioners 
and organizations on ownership and practice 
expansion and transition planning.

Daniel J. Rupar
drupar@ruderware.com

Dan Rupar is a skilled business and estate planning 
attorney with more than twenty years of experience 
handling diverse and complicated matters. As part 
of his practice, Dan regularly counsels health care 
clients on corporate matters and compliance issues, 
focusing on the transactional aspects of health care law 
including formation of joint ventures, affiliations, and 
acquisition and sale of physician practices. He has also 
assisted health care clients with setting up entities, 
drafting buy-sell agreements, and providing counsel for 
compliance work and physician contracting.

Mary Ellen Schill
meschill@ruderware.com

Mary Ellen assists employers in the health care 
industry (both for profit and non-profit) in their 
sponsorship of all forms of employee benefit plans 
as well as compensation planning.  This includes 
extensive experience in employee benefit plan 
selection and design, as well as plan drafting and 
implementation, whether qualified or non-qualified 
retirement plans, flexible benefit plans, or welfare 
benefit plans.  For non-profit employers, she has 
experience with the design and operation of Code 
Section 403(b) plans, compliance with the rules 
limiting contributions, and correction of Code 
Section 403(b) plan defects.  Mary Ellen also has 
extensive experience with the drafting and design 
of nonqualified deferred compensation plans under 
Code Section 457 (both eligible and ineligible 
plans), including dealing with the interaction of 
Code Section 409A with Code Section 457(f).

 
As part of a full-service law firm, our attorneys provide 
clients with a one-stop approach to their legal needs.  
Ruder Ware, the largest Wisconsin law firm headquar-
tered north of Madison, also provides legal counsel in 
Business Transactions; Litigation & Dispute 
Resolution; Employment, Benefits & Labor Relations; 
and Trusts & Estates.  
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Our health care focus team consists of health care, business, employment, and litigation attorneys 
with knowledge of the health care industry; permitting us to offer health care providers a full-service 
solution.  As a result we are able to apply best practices from other industries to the health care 
industry thereby increasing the ability to respond promptly to changing regulations.

Attorneys in the team have substantial expertise in health care legal matters such as:

• Health Care Business Transactions and Corporate Law
• Compliance Planning, Operation, and Defense
• Health Care Contract Negotiation and Preparation
• Employment, Benefits & Labor Relations
• Executive Compensation
• Stark Law, Self Referral and Anti-Kickback Issues
• Medicare and Medicaid Reimbursement Issues
• Physician and Group Representation
• Antitrust In Health Care Law and Transactions
• Health Care Fraud and Abuse Prevention and Defense
• Integrated Delivery System Development
• Information Technology Health Care
• Facility Development & Transactions

 Our dedicated team of attorneys represents health care providers including: 

• Physicians and Physician Groups
• Hospitals and Health Care Systems
• Long Term Care Providers
• Dentists and Dental Groups
• Chiropractors and Chiropractic Groups
• Home Health & Hospices
• Radiology Centers
• Rehabilitation Facilities
• Ambulatory Surgery Centers
• Clinical Laboratories, DME Providers

We keep up with industry happenings and post our 
findings at our Health Law Blog

at www.healthlaw-blog.com


